i Legislation Compliance il

As ICE reaffirms its focus on compliance, employers can use multiple
tools to check if their employees are legal to work in the U.S.

= mployers continue to be elevated
as a key tool in the ongoing ef-
&= forts to increase the enforcement
of our immigration laws, The typical
approach used now to try to decrease
the hiring of undocumented workers
is the use of administrative subpoenas
and Notices of Inspection to review -9
form compliance.

While the June 2010 ICE Strate-
gic Plan reaffirmed the focus of the
agency’s resources on the enforcement
of -9 compliance through more aggres-
sive audits and the application of civit
and criminal sanctions, the Office of
Special Counsel {OSC) of the Depart-
ment of Justice (DOJ) has also signaled
an increase in its efforts to stop dis-
criminatory practices by employers in
the I-9 process, The OSC investigates
and prosecutes allegations of national
origin and citizenship status discrimina-
tion in hiring, firing, and recruitment
or referral for a fee. It also looks into
unfair documentary practices during
the employment eligibility verification
process and retaliation under the anti-
discrimination provisions of the Immi-
gration and Nationality Act (INA). DOJ
has released a video regarding worker
rights and employer responsibilities
under the anti-discrimination provisions
of the INA {available at www justice.
gov/ertfoscl},

Employers must do what is required,
but not too much in their I-9 compliance
procedures, Thus, on the one hand em-
ployers must determine the identity and
work authorization of the new employee
in a timely manner, while at the same
time the employer must not demand

extra documentation of that status, or
risk charges of discrimination. It is the
tfypical Catch-22 situation for many.

Increased Enforcement
The July 135, 2010 article in the Wall
Street Journal entitled, “Poticing Illegal
Hires Puts Some Employers in a Bind,”
by Miriam Jordan outlines the increas-
ing difficulty for employers caught up
in the political fight over illegal im-
migration, By September of 2010, the
DOJ will have increased the number of
attorneys and investigators in the OSC
by 25 percent,

The maximum criminal penalty for a
pattern or practice violation of know-

By Kathleen Campbell Walker

ingly hiring undocumented workers is
six months imprisonment for the entire
pattern or practice violation and/or a
$3,000 fine per unauthorized worker.
The penalties for I-9 paperwork errors,
however, may result in civil fines rang-
ing from $110 to $1,100 per employee.
The fines for knowingly hiring or con-
tinuing to hire undocumented workers
can be as high as $16,000 per unauthor-
ized worker for third or subsequent of-
fenses occurring on or after March 27,
2008. Thus, white the I-9 may be a one
page form, it is telling that the manual
to complete it, produced by the Depart-
ment of Homeland Security (DHS), is a
mere 63 pages.!

Kathleen Campball Walker is the head of the Immigration and International Trade Group of Cox Smith Matthews, Inc. She can be reached at kwalker@coxsmith.com.

This infermation is general and educational and is not legal advice, For mare information, please visit www.hospitalitylawyer.com.
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H-28 Focus:

Wage and Hour Division Audits

On May 21, 2010 at a Wage and Hour
Division (WHD) stakeholder meet-

ing held by the Department of Labor
{DOL) in Washingion, D.C., Diane
Koplewski, chief of the Immigration
Branch of the Division of Enforcement
Policy in the WHD, announced that
there will be a pilot H-2B enforcement
initiative scheduled to begin in October
2010. The H-2B category is used to
allow temporary workers to fill only
temporary, non-agricultural positions
required by a U.S. employer when no
unemployed U.S. workers capable of
performing the work can be found.
These H-2B audits will focus on the
hotel/motel industry based on perceived
violations of H-2B regulatory require-
ments. These audits will include all
employees of the facility and not just
foreign workers. Subcontractors of the
audited facility will also be audited (i.e.
landscapers, janitorial contractors and
food service contractors),

Avoiding Exposure

Knowingly hiring an undocumented

worker can expose management to

criminal penalties. The “Filip Memo-

randum” of the DOJ provides guidance

on how a company may decrease its ex-

posure to criminal conduct allegations,

Examples of corroborative evidence

of actions which can lead to criminal

investigation include:

¢ The employer failed to request the
worker to present employment eligi-
bility documents.

¢ The employer did not complete a
Form [-9 for the worker until after a

August/September 2010

'-'cooperatlve programs offered .
S\ by the. govemment to employers
) to 'mprove their comphance
with employment verification
G equsrements contalned inthe -
19 form and related regulattons

rify and IMAGE are.-

Notice of Inspection was served on
the employer.

s The employer arranged for the work-
ers to be taken to and from work.

To help avoid violations, you should
consider the answers to the following:

s What exposure does our business
have to I-9 compliance and discrimi-
nation actions/penalties?

s When was our last I-9 audit?

¢ Does it make sense to use the Social
Security Number Verification System?

o What is E-Verify and shouid my
company enroll?

» Why are these companies enrolling

in IMAGE? Should we?

What about using electronic I-9s7

How do we have constructive

knowledge exposure concerning

an employee’s or an employee of

a subcontractor’s inability to work

legally in the U.S.?

-

Electronic [-9s
On July 22, 2010, ICE published
a final rule to implement its new
electronic 1-9 rules, effective Angust
23, 2010. Many large employers have
implemented software programs in
conjunction with other payroll pro-
grams to help monitor their I-9 compli-
ance obligations. Unfortunately, often
employers are not aware of the extent
to which any 1-9 electronic program
must be able to provide an electronic
“paper” trail to enforcement authorities
to meet regulatory requirements. The
rew final rule provides for the follow-
ing substantive changes:
¢ Employers may use paper, electronic
systems or a combination of both.

* The audit trail required for electronic
1-9 compliance requires that the
audit be able to document when an
1-9 is created, completed, updated,
modified, altered or corrected. This
indexing system does not require
that a separate electronically stored
document system be maintained for
I-9s if comparable results can be
achieved without a separate descrip-
tion database.

« Employers are only required to
provide or transmit confirmation
of an I-9 if the employee requests
a copy. This confirmation may be
in the form of a printed copy of the
electronic record or other fransaction
record format.

¢ When employees request such I-9
transaction confirmation, the em-
ployer shall provide it in a reason-
able period of time.

It is important to remember that
an electronic I-9 system may not be
subject to any agreement that would
limit or restrict access Lo and use of
the system by an agency of the United
States. Just as the use of an electronic
I-9 system can improve an agency’s en-
forcement effectiveness, so can the use
of the E-Verify or IMAGE programs.

E-Verify and IMAGE

Both E-Verify and IMAGE are co-
operative programs offered by the
government to employers to improve
their compliance with employment
verification requirements contained in
the 1-9 form and related regulations.
Neither program offers, however, any
concrete assurances by the government
that an employer will gain any reduced
penalty or investigaticn leniency by
voluntarily enrolling in either program.
Both programs allow enhanced access
by the government to data provided by
the employer. The data gained from
employers is also used by the govern-
ment for investigation purposes.

Many states, such as Arizona among
others, have mandated the use of E-
Verify. To participate, the employer
must register online and agree to the
terms of the E-Verify “Memorandum



of Understanding” (MOU). The MOU
provides that the DHS reserves the right
to conduct I-9 compliance inspections
during the course of E-Verify use and
to conduct any other enforcement
activity authorized by law. In addition,
the employer agrees to aliow DHS and
the Social Security Administration
(SSA), as well as their agents to make
periodic visits to the employer for the
purpose of reviewing BE-Verify related
records (ex.: I-9s, SSA transaction
records such as no-match letters and
DHS verification records), which were
created during the employer’s participa-
tion in the B-Verify program. Further,
the MOU provides that for the purpose
of evaluating E-Verify, the employer
agrees to allow DHS and SSA to inter-
view it regarding its experience with
E-Verify and to interview employees
hired during E-Verify use concerning
their experience, and to make employ-
ment and E-Verify records available to
DHS and SSA., These provisions could
allow DHS and SSA to circumvent any
current I-9 regulatory requirements for
subpoenas, search warrants or even a
three-day notice requirement fo review
records, and substantially expands the
types of documentation to be reviewed
by the government.

The IMAGE (ICE Mutual Agree-
ment Between Government and
Employers) program was commenced
in 2007 with the goal of assisting
employers in providing 2 more secure
and stable workforce and to enhance
frandulent document awareness. The
basic requirements for IMAGE are
as follows: complete self-assessment
questionnaire, enroll in E-Verify, enroll
in Social Security Number Verification
System, adhere to IMAGE best employ-
ment practices {ar right}, undergo an
-9 audit conducted by ICE, and review
and sign an initial IMAGE partnership
agreement with ICE. &

Sources

1. U.S. Citizenship and Immigration
Services. Handbook for Employees:
Instructions for Completing Form 1-9.
www.uscis.gov.ffiles/form/m-274.pdf.
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Best To gain an idea of what the
. government would like to see
Practices from employers, the stated ICE list

of best employment practices for
employers is as follows:

> Use E-Verify, the DHS employment eligibility verification program, to verify
the employment eligibility of all new hires.

> Use the Social Security Number Verification System (SSNVS) and make
a good faith effort fo correct and verify the names and Social Security
numbers of the current workforce.

> Establish a written hiring and employment eligibility verification policy. _'

) Establish an internal compliance and training program related to the
hiring and employment verification process, including completian of
Form I-9, how to detect fraudulent use of documents in the vermcatlon
process, and how to use E-Verify and SSNVS.

> Require the Form |-9 and E-Verify process to be conducted only by
individuals whe have received appropriate training. Also include a
secondary review as part of each employee’s verification to minimize the
potential for a single individual to subvert the process.

> Arrange for annual Form |-9 audits by an external auditing firm or a
trained employee not otherwise involved in the Form 1-9 process.

> Establish a procedure to report to {CE credible information of suspected
criminal misconduct in the employment eligibility verification process.

> Establish a program 1o assess subcontractors’ compliance with
employment eligibility verification requirements. Encourage contractors
to incorporate IMAGE Best Practices and when practicable, incorporate
the verification requirements in subcontractor agreements.

> Establish a protocol for responding to letters received from federal and
state government agencies indicating that there is a discrepancy between
the agency's information and the information provided by the employer or
smployee [for example, no-match letters received from the SSA).

> Establish a tip line mechanism {inbox, e-mail, etc.) for employees o
report activity relating to the employment of unauthorized workers, and a
protocol for responding to employee tips.

> Establish and maintain apprapriate policies, practices and safeguards
against use of the verification process for unlawful discrimination,
and to ensure that U.8, citizens and authorized workers do not face
- discrimination with respect to hiring, firing, or recruitment or referral for a
fee-hecause of citizenship status or national origin.

> Maintain copies of any documents accepted as proof of identity and/for
employment authorization for all new hires.

Retrievod from the 1.8, Immigration and Customs Enforcement via wwwi.ica.gov.
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