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OIL AND GAS CASE LAW UPDATE

I. INTRODUCTION

In the past year, the Texas Supreme Court again granted rehearing of the frequently 
discussed case Exxon Corporation, et al. v. Emerald Oil & Gas Company (opinions
issued December 17, 2010).  In the 2010 case law update, we briefly discussed these
opinions as they applied to the scope of duties owed by executive mineral rights owners 
to non-executive rights owners and Railroad Commission (RRC) orders.

1. Exxon Corp. v. Emerald Oil & Gas Co., 54 Tex. Sup. J. 342 (Tex. 2010) (reh’g 
op.)

This case addressed whether Texas Natural Resources Code Section 85.321 allows a 
subsequent mineral lessee to maintain a cause of action again a prior lessee for 
damages to the mineral interest.  In the 1950s, Humble Oil & Refining Co. (Humble) 
acquired working interests in several thousand acres in Refugio County, Texas (the 
Leases).  Exxon succeeded to Humble’s interest.  In 1991, Exxon plugged several wells 
and abandoned the Leases.  In 1993, Emerald leased a portion of the lands previously 
covered by the Leases and encountered cut casing and metal, refuse and 
environmental contaminants when trying to re-enter the wells.  After determining that 
Exxon improperly plugged and intentionally sabotaged the wells, Emerald sued Exxon 
for, among other claims, breach of its statutory duty to not commit waste and negligence 
per se.  Emerald relied on Section 85.321 as the statutory basis for its claims.

Section 85.321, titled “Suit for Damages,” allows a party who owns an interest in 
property or production to sue and recover damages from a party who damages the 
property by violating: (1) provisions of Chapter 85; (2) other laws of the state prohibiting 
waste; or (3) valid rules and orders of the RRC.  As a threshold matter, the court of 
appeals held, and the Texas Supreme Court agreed, that Section 85.321, by its plain 
language, creates a private cause of action for damages resulting from the statutory 
violations provided therein.  Section 85.321, however, does not address whether a 
subsequent lessee has standing to bring a cause of action under its terms.  To decide 
this issue, the Court looked common law principles regarding accrual of claims and 
standing.  Regarding accrual, a cause of action for injury to real property accrues when 
the injury is committed, and the right to sue is a personal right that belongs to the 
person who owns the property at the time of the injury.  Regarding standing, the right to 
sue for prior injury does not pass to subsequent purchasers of property absent an 
express assignment of the claim.  Accordingly, Emerald, as a subsequent lessee, did 
not have standing under Section 85.321 to sue Exxon for injury to the property covered 
by the Leases that occurred before Emerald acquired its interest.

This case clearly establishes that Section 85.321 creates a private cause of action for a 
party “who owns an interest in property or production.”  While the first two statutory 
bases apply to waste claims, the third—allowing claims based on violation of “a valid 
rule or order” of the RRC—could give Section 85.321 broad application and importance 
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in future litigation.  Regarding standing, the Court’s holding speaks only to claims
brought by a subsequent lessee against a prior lessee.  While the Court’s opinion does
not preclude a lessor from bringing claims against a prior lessee under Section 85.321, 
in such cases the statute of limitations and the discovery rule could be barriers to 
recovery.

2. Exxon Corp. v. Emerald Oil & Gas Co., 54 Tex. Sup. J. 347 (Tex. 2010)
(reh’g op.)

The facts are substantially similar to the previous case.  Here, the royalty owners also 
alleged that Exxon breached its covenant to fully develop two productive zones (H12 
and FS75) in the O’Connor Field prior to abandoning the Leases.  The development 
clause in the Leases required Exxon to prosecute its continuous drilling/development 
program until the tracts were “fully developed for oil and gas.”  The clause also provided 
that “fully developed” meant at least one well has been “drilled and completed” in each 
horizon or stratum capable of producing oil or gas in paying quantities.  The royalty 
owners presented expert testimony that Exxon failed to develop the H12 and FS 75 
zones because Exxon did not complete every H12 and FS75 well that had good 
probability of producing oil and gas.  The royalty owners also presented expert 
testimony that both zones have remaining reserve potential and that Exxon had 
information indicating it could obtain further production when it plugged the wells and 
abandoned the Leases.  Finally, the royalty owners opined that “fully developed” should 
mean there are a sufficient number of wells in the formation to get the reserves.

The Court disagreed, indicating that the royalty owners confused Exxon’s contractual 
obligation to fully develop the tract (“complete” at least one well) with an obligation to 
fully “produce” or “exploit” the tracts by extracting all reserves in each zone capable of 
production in paying quantities.  Evidence that Exxon did not fully exploit the reserves in 
FS75 and H12 was no evidence that Exxon did not “drill and complete” the required 
number of wells in each zone.  A “completed” well is a well capable of producing oil or 
gas, but it need not be producing.  Because Exxon satisfied its duty to develop the H12 
and FS75 zones, Exxon did not breach its obligation under the Leases.

While this case turned on Exxon’s drilling obligations under the specific terms of the 
Leases, it also provides a helpful discussion of the expert evidence relied upon by the 
lessors.

3. Discovery Operating, Inc. v. BP Am. Production Co., 311 S.W.3d 140 (Tex. 
App.—Eastland 2010, pet. filed)

This case analyzed the 2009 decision in Exxon Corp. v. Emerald Oil & Gas Co., 52 Tex. 
Sup. J. 462  (Tex. 2009) (reh’g op.), which was withdrawn and replaced by the first case 
discussed above.  Here, Discovery encountered a highly pressurized water flow while 
drilling an oil well.  After investigating the matter, Discovery believed that BP’s 
operations on two injection wells caused the water flow.  Discovery brought suit against 
BP for negligence, negligence per se, and common-law and statutory waste.  The trial 
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court granted summary judgment in favor of BP on Discovery’s negligence per se claim 
and severed that claim from the remainder of the case.

On appeal, the court noted that when the trial court ruled on BP’s motion for summary 
judgment, the Texas Supreme Court had not issued its opinion in Emerald.  The court 
then explained that in Emerald, the Texas Supreme Court held that Section 85.321 
creates a private cause of action for damages resulting from violations of: (1) provisions 
of Chapter 85; (2) other laws of the state prohibiting waste; and (3) valid rules and 
orders of the RRC.  While the first two categories refer to claims of waste, the third 
category could apply to any violation of any RRC rule or order.  The court held that, 
based upon Emerald, Discovery could assert a negligence per se claim against BP 
under Section 85.321 whether such claim was labeled: (1) as a private cause of action 
for violations of specific RRC rules and orders; or (2) as a negligence per se claim for 
violation of the same statutes, rules and orders.  Accordingly, under Emerald, the trial 
court erred in granting summary judgment to BP on Discovery’s negligence per se 
claims.

This case takes the 2009 Emerald Court’s holding that Section 85.321 creates a private 
cause of action and expands the application of Section 85.321 to causes of action that, 
while not specifically pled based on the language of Section 85.321, necessarily involve 
a violation of a RRC rule or order as contemplated in Section 85.321.  While the 2009 
Emerald opinion is no longer good law, the language relied upon in this case is 
consistent with the 2010 Emerald opinion.

II. TITLE AND CONVEYANCING DISPUTES

1. In re Estate of Slaughter, 305 S.W.3d 804 (Tex. App.—Texarkana 2010, no 
pet.)

In this case, the court of appeals sought to determine whether a holographic will 
reserved a mineral interest or a royalty interest.  Slaughter’s holographic will divided his 
real property equally among his three sons.  The will also provided that each son was to 
“share and share alike production royalty and unproduction royalty.”  After the will was 
probated, Slaughter’s sons partitioned the property into three tracts and recorded the 
partition deed.  Upon one son trying to lease his tract, the potential lessee questioned 
the correct interpretation of the holographic will.  The trial court found that the language 
of the will was ambiguous but issued a judgment providing: (1) each son was entitled to 
the executive right to lease the minerals underlying his own tract; and (2) all income 
derived from the entirety of Slaughter’s mineral estate, including lease bonus payments, 
delay rentals and royalties, must be divided equally among the three sons.

On appeal, one son’s independent executor argued that language “share and share 
alike production royalty and unproduction royalty” pertains only to royalty payments, not 
the entire mineral interest.  The other sons argued that Slaughter intended to sever the 
surface and the mineral estates of each tract and vest each son: (1) with the surface 
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estate of the tract devised; and (2) an undivided 1/3 interest in the mineral estate under 
the entirety of the three tracts.  In effect, the other sons argue that the term “royalty” 
actually means “minerals.”  In support of their argument, the other sons pointed to 
another provision in the will requiring each son to “share and share alike all stock, all 
farm tools, money in banks,” which further provided that each son should receive the 
same interest in each item.  The court of appeals, however, concluded that Slaughter’s 
intent concerning his personal property says nothing about a conveyance of the 
minerals.

In support of their position, the other sons also relied on the facts that, since George 
Slaughter’s death, each son: (1) had partitioned the surface estate but left the minerals 
intact; and (2) had executed leases on the same tract of land.  Because the court of 
appeals held that the reservation in the will was unambiguous, however, the trial court 
improperly considered such extrinsic evidence of the sons’ subsequent actions.  By its 
terms, the will included a reservation only of royalties.  Had Slaughter intended to divide 
the entire mineral estate into equal undivided 1/3 portions, he could have stated that his 
sons should “share and share alike in the mineral estate.”

The court next sought to determine the meaning of “unproduction royalty.”  The 
common and ordinary meaning of the phrase “unproduction” is “to cease production or 
not produce oil and gas.”  Thus, unproduction royalty means those payments made in 
lieu of producing royalties upon cessation of production, or shut-in royalties.  
Accordingly, based on the unambiguous language of the will, the court of appeals held 
that each son received the surface and the minerals in separate tracts of real property, 
with the exception of royalty payments and shut-in royalty payments paid on any well on 
any of the surface acreage devised in the will.

Because the court of appeals construed a holographic will drafted in 1955, it is unlikely 
that the language in the conveyance and reservation at issue will be the subject of 
future litigation.  Notably, however, the court interpreted the language of the will based 
on longstanding legal authority governing deed interpretation.  This logical approach 
provides a roadmap for other courts to construe provisions of a will in the context of 
established legal precedent.

2. Winegar v. Martin, 304 S.W.3d 661 (Tex. App.—Fort Worth 2010, no pet.)

This case involved the distinction between a mineral reservation in the lands “described” 
and the lands “conveyed”.  Winegar owned an undivided 1/3 interest in a 107-acre tract.  
In 2003, Winegar sold his 1/3 interest to the Martins.  The deed conveying Winegar’s 
1/3 interest contained the following reservation:

“Out of the undivided mineral interest conveyed, Grantor reserves to himself, and 
his heirs, successors, personal representatives, and assigns, an undivided ONE-
THIRD (1/3) of royalty (“non-participating royalty interest”), which reserved non-
participating royalty interest shall be payable out of oil, gas, or other minerals that 
may be produced from the Lands.”
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Once production was established on the tract, the operator sent Winegar a division 
order showing that he owned a 1/9 royalty interest in the property.  Winegar 
subsequently filed suit against the Martins seeking a declaration that he owned a 1/3, 
rather than a 1/9, royalty interest.

The court of appeals affirmed the trial court’s ruling that the deed reserved a 1/9 royalty 
interest.  The court based its decision on the distinction long recognized in Texas 
between the reservation of an interest in the lands described and the lands conveyed.  
“If the deed reserves a fraction of the minerals under the land conveyed, then the deed 
reserves a fraction of the part of the mineral interest actually owned by the grantor and 
conveyed by the deed.” Ayert v. Grande, Inc., 717 S.W.2d 891, 893 (Tex. 1986).  By 
contrast, “when the deed reserves a fraction of the minerals under the land described, 
then the deed reserves a fraction of the minerals under the entire tract of land, 
regardless of the part of the mineral estate actually conveyed.” Id.  Applying this 
distinction between lands “described” and lands “conveyed”, the Court of Appeals 
affirmed the trial court’s decision and held that Winegar reserved 1/3  of royalty out of 
the 1/3 mineral interest conveyed, or a 1/9 royalty interest.

3. Escondido Services, LLC v. VKM Holding, LP, 321 S.W.3d 102 (Tex. App.—
Eastland 2010, no pet.)

Here, the court determined whether the strip and gore doctrine applied to the grantor’s 
conveyance of land adjacent to a small tract previously conveyed to the State for 
purposes of constructing a highway.  In 1997, Crouch conveyed 14.808 acres out of a 
319-acre tract to the State of Texas “for the purposes of facilitating the construction, 
maintenance and operation of a Controlled Access Highway facility.”  Crouch reserved 
all of the minerals but waived all rights of ingress and egress.  In 2001, Crouch 
conveyed four tracts adjacent to the State’s tract to Crowley Farmland Partners, L.P. 
(Crowley) and did not reserve any minerals.  VKM is the successor-in-interest to the 
minerals underlying the tracts acquired by Crowley.  In 2005, Chesapeake acquired a 
lease covering VKM’s interest and began drilling operations in March 2007.  In 2008, 
Crouch conveyed the minerals underneath the highway strip to Escondido by a 
quitclaim deed backdated to be effective as of January 10, 2007.

Escondido filed a trespass to try title action against VKM and Chesapeake.  VKM and 
Chesapeake argued that Crouch previously conveyed the minerals underlying the 
highway strip to Crowley under the strip and gore doctrine.  Escondido argued that 
Crouch continued to own the minerals underlying the highway in 2007 and transferred 
the minerals in the quitclaim deed.  The trial court granted summary judgment in favor of 
VKM and Chesapeake.

The court of appeals sought to determine whether the strip and gore doctrine applied to 
the facts of this case.  In Mitchell v. Bass, 26 Tex. 372, 380 (Tex. 1862), the Texas 
Supreme Court adopted a general rule that a conveyance of land bounded on a public 
highway carries with it the fee to the center of the road absent evidence to the contrary 
in the express terms of the conveyance.  The strip and gore doctrine is a presumption 
that when a grantor conveys land he owns adjacent to a narrow strip that ceases to be 
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of benefit or importance to him, he also conveys the narrow strip unless he plainly and 
specifically reserves the strip by plain and specific language.  A legal description 
confining the property conveyed to the boundary of the highway does not expressly 
rebut the presumption of conveyance.

Escondido cited legal authority for the proposition that the strip and gore doctrine does 
not apply because: (1) Crouch’s title was not burdened at the time of conveyance to 
Crowley by an existing easement creating a highway or road; and (2) the minerals 
underlying the highway did not benefit the tract conveyed to Crowley.

The court of appeals distinguished the authority cited by Escondido from the facts of this 
case.  Here, the fact that the conveyance to the State occurred as a result of a deed 
rather than an easement was of no legal consequence.  The court further found that the 
critical factor in applying the strip and gore doctrine is the existence of the strip, not the 
highway, at the time of Crouch’s conveyance to Crowley. The court also noted that the 
strip and gore doctrine is based on the rationale that the strip ceases to be of benefit or 
importance to the grantor.  Thus, contrary to Escondido’s argument, it was not 
necessary that Crouch’s mineral interest in the State’s tract benefit the tracts later 
conveyed to Crowley in order for the strip and gore doctrine to apply.

Escondido next argued that the strip and gore doctrine did not apply because the deed 
from the Crouches to Crowley was unambiguous in describing the boundaries of the 
highway strip.  The court held, however, that where a deed includes the boundaries of 
the highway strip, it creates ambiguity because it does not expressly indicate whether 
the grantor intended to convey or reserve the minerals underneath the highway strip.  
Accordingly, the strip and gore doctrine applied to Crouch’s conveyance to Crowley, 
and VKM and Chesapeake held title to the minerals underlying the strip.

Although this case did not create new law, it clearly establishes the fact that the strip 
and gore doctrine applies to a conveyance to the State and applies even where the 
purpose of the prior conveyance of the strip (here, a highway) had not been fulfilled at 
the time the larger tract was conveyed. Additionally, this case stands for the proposition 
that even where the boundary of the strip is included in the deed that conveys the larger 
tract, such language is insufficient to expressly convey or reserve the mineral fee owned 
in the strip.

4. Hudspeth v. Berry, No. 2-09-225-CV, 2010 Tex. App. LEXIS 5641 (Tex. 
App.—Forth Worth July 15, 2010, no pet.) (mem. op.)

This case involved the interpretation of a royalty reservation clause.  J.H. and R.C. 
Berry conveyed their interests in a jointly owned tract to W.L. Berry by warranty deed.  
The reservation clause states that the grantors expressly reserve and except for their 
benefit (and the benefit of their successors-in-interest) an “undivided 1/40th royalty 
interest (being 1/5th of 1/8th).”  The reservation clause also allowed the grantee to lease 
the property, but reserved “the usual 1/8th royalty of which 1/8th J. H. Berry [and R.C. 
Berry] shall [each] be entitled to and receive 1/5th.”  The Berrys are successors-in-
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interest to J.H. and R.C. Berry, and the Hudspeths are successors-in-interest to W.L. 
Berry.

The Hudspeths and Berrys disputed the interpretation of the deed’s reservation clause.  
The Berrys argued that the deed reserved a “fraction of royalty,” while the Hudspeths 
argued that the deed reserved a “fractional royalty” interest.  On summary judgment, the 
trial court agreed with the Berrys and ruled that the deed reserved a “fraction of royalty” 
interest, which entitled them to a greater share of production under a subsequent lease.  

On appeal, the sole issue was whether the reservation clause entitled the Berrys to two 
“fractional royalty” interests or two “fraction of royalty” interests.  The Court of Appeals 
cited its prior decision in Range Res. Corp. v. Bradshaw, 266 S.W.3d 490 (Tex. App.—
Fort Worth 2008, pet denied), which discussed the distinction between a “fraction of 
royalty” and a “fractional royalty.”  A “fraction of royalty” interest conveys a fractional 
share of the royalty that is contained in an oil and gas lease—it is not fixed, but rather 
“floats” in accordance with the leasehold royalty rate.  Id. at 493.  By contrast, a
“fractional royalty” interest entitles the owner to the specified fractional amount stated in 
the deed and remains constant regardless of the amount of royalty contained in a 
subsequently-negotiated oil and gas lease. Id. The Berrys argued that they were 
entitled to 1/5th of any leasehold royalty because the deed’s reference to “the usual 
1/8th” was, at the time of the conveyance, commonly intended as a synonym for 
“landowner’s share.”  Thus, the Berrys argue that the parties’ intent was a reservation of
1/5th of “any leasehold royalty,” not a fixed 1/5th of 1/8th royalty interest (or a 1/40th

royalty interest).  The plain language of the deed, however, reserved an “undivided 
1/40th royalty interest” and then stated that “there shall be reserved the usual 1/8th

royalty of which 1/8th [each grantor] shall be entitled to and receive 1/5th.”  Because both 
portions of the reservation clause refer to 1/40th interests, the deed entitles the Berrys 
only to two fixed 1/40th royalty interests.  Accordingly, the court of appeals reversed and 
rendered judgment in favor of the Hudspeths, holding that the deed created a “fractional 
royalty” interest.

5. Hausser v. Cuellar, No. 04-09-00560, 2010 Tex. App. LEXIS 5678 (Tex. 
App.—San Antonio July 21, 2010, no pet.) (mem. op.)

In this case, the court considered whether to give controlling effect to a granting clause 
or a future lease clause contained in a deed.  In 1936, the Escamillas conveyed an 
undivided 1/2 interest in all the oil, gas, and minerals produced from a particular tract.  
At the time of execution, the Escamilla Deed was subject to a pre-existing 1936 lease.  
Three clauses in the Escamilla Deed address royalty reservation.  The granting clause 
provides a conveyance of an undivided 1/2 interest in and to all of the oil royalty and 
gas royalty that may be produced and mined from the tract.  The granting clause also 
states that the conveyance extends to the Grantees’ heirs, administrators, executors 
and assigns.  The existing lease clause states that the sale was made subject to the 
terms of the 1936 lease, but covers and includes 1/2 of all the oil royalty and gas royalty 
to be paid under the terms of the lease.  Finally, the future lease clause provides that 
the grantees shall receive under any future lease or leases 1/16 “part of all oil, gas and 
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other minerals taken and saved from the [tract], under such lease or leases, and shall 
receive the same out of the royalty therein provided for.”

Cuellar and Rathmell are successors-in-interest to the grantors, and the Haussers are 
successors-in-interest to the grantees of the Escamilla deed.  In November 2006 
Cuellar and Rathmell executed a new lease covering the tract to Paloma.  The Paloma 
Lease provided a 1/4 royalty.  After drilling and producing a well on the tract, Paloma 
began to account to the Haussers for their royalty interest in accordance with the 
granting clause and paid the Haussers a 1/8 royalty.  Paloma thereafter reduced its 
payments to the Haussers based on a 1/16 interest derived from the future lease clause
in the Escamilla deed.  The Haussers filed suit for declaratory judgment, and the trial 
court entered final summary judgment against the Haussers.

The court of appeals first cited authorities on deed construction, noting that its duty was 
to ascertain the intent of the parties as provided in the four corners of the document.  To 
do so, the court must assume the parties to the instrument intended every clause to 
have some effect and construe the deed so that no provision is rendered meaningless.  
The Haussers relied on Garza v. Prolithic Energy Co., L.P., 195 S.W.3d 137 (Tex. 
App.—San Antonio 2006, pet. denied).  In that case, the court was faced with two 
separate conveyances, a royalty contract and a mineral deed, that both contained 
granting clauses and future lease clauses similar to those in the Escamilla Deed.  The 
San Antonio court of appeals recognized that if the future lease clause was the 
controlling clause, then a reversionary interest could potentially occur each time a 
subsequent future lease was executed.  Seeing this position as inconsistent with the 
four corners of the royalty contract and mineral deed, the court held that the granting 
clauses, not the future lease clauses, governed the mineral interest conveyed to the 
grantees.

Cuellar and Rathmell relied on Neel v. Killam Oil Co., Ltd., 88 S.W.3d 334 (Tex. App.—
San Antonio 2002, pet. denied).  In that case, the deed contained a granting clause, 
existing lease clause, and future lease clause that were nearly identical to the Escamilla 
deed.  A later lease granted a 1/4 royalty, but the grantees continued receiving royalty 
based on a 1/2 interest provided in the granting clause of the deed.  After the lessees 
reduced the royalty payments to the grantees to a fixed 1/16 royalty interest in 
production, the grantees filed a suit for declaratory judgment.  The trial court held that 
the grantees owned a fixed 1/16 royalty reservation based on the future lease clause, 
and the San Antonio court of appeals affirmed the trial court’s judgment.

Here, the court disapproved of its analyses in Neel and approved of its analysis in
Garza.  After harmonizing all the parts of the Escamilla deed, the court concluded that 
the Escamilla deed conveys an undivided 1/2 royalty interest to the Haussers.  The 
court noted that its decision was consistent with existing case law because the 
Escamilla Deed does not contain any language suggesting two differing estates were 
being conveyed.  Under the Paloma Lease, the Haussers were entitled to an undivided 
1/2 of the 1/4 royalty, or 1/8 of royalty.  Accordingly, the court of appeals reversed and 
rendered judgment in favor of the Haussers.
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This case stands for the proposition that a granting clause controls over a conflicting 
future lease clause unless the deed or contract is clear that two separate estates are 
being conveyed.

6. Gulley v. Davis, 321 S.W.3d 213 (Tex. App.—Houston [1st Dist.] 2010, pet. 
denied) (reh’g op.)

This case discusses the requirements to adversely possess a mineral interest.  Davis 
claimed he acquired 100% of the minerals in a 52-acre tract as the successor-in-interest
to George Davis and his wife.  Gulley claimed he acquired 100% of the minerals in the 
same tract as the successor-in-interest to William and Rosia Moore.  Gulley argued that 
Moore, who had leased the surface of the 52-acre tract from the Davises, had adversely 
possessed acreage containing minerals prior to a conveyance in which the Davises had 
reserved the mineral estate.  Texas law is clear that in order to obtain title to the 
minerals by adverse possession prior to severance of the mineral estate, the claimant 
must prove exclusive possession of the surface.  Furthermore, a tenant that jointly 
possesses a tract with its rightful owner can only acquire title by averse possession to 
lands actually enclosed.  The court of appeals held that summary judgment in favor of 
Davis was proper because the Gulleys could not prove exclusive possession of the 52-
acre tract.  Gulley provided no evidence to show that the 52 acres was enclosed from a 
larger tract of acreage in which the Davises owned the minerals.

Gulley next argued that Moore obtained title through adverse possession because the 
Davises were on constructive notice of Moore’s intent to adversely possess the 52-acre 
tract.  In support of his position, Gulley cited Tex-Wis Co. v. Johnson, 534 S.W.2d 895 
(Tex. 1976).  In Tex-Wis, Alexander obtained title to the minerals through adverse 
possession based on his long-time residency on the land and the absence of any 
evidence that any claim of ownership was asserted by the record owner, Tex-Wis, 
during that time.  Nonassertion of a claim by the title owner means “the absence of any 
overt act of ownership.”  Here, however, the Davises made an assertion of ownership 
by leasing the 52-acre tract to Moore and allowing Moore to occupy the tract.  
Accordingly, Gulley failed to establish that the Davises had constructive notice of 
Moore’s intent to adversely possess the 52-acre tract.

This case turned on the long-standing rule that a tenant who is in joint possession with 
an owner can only acquire title by adverse possession to lands actually enclosed.  Of 
course, the tenant must also meet the other requirements of adverse possession, 
including actual and visible possession that is commenced and continued under a claim 
of right inconsistent with and hostile to the claim of the prior owner.  The court also 
reaffirmed the rule that in order to adversely possess the minerals prior to severance, 
the claimant must prove exclusive possession of the surface estate.
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7. Roller v. O’Connor, No. 14-09-00063-CV, 2010 Tex. App. LEXIS 8365 (Tex. 
App.—Houston [14th Dist.] Oct. 19, 2010, no pet.) (mem. op.)

This case addresses evidentiary issues surrounding the establishment of title through 
adverse possession.  The Mays acquired the land at issue in 1974. They had two 
children, Roller and Cole.  Mr. Mays died in 1990 and did not leave a will.  Roller 
assumed, incorrectly, that her mother owned fee title to the property upon her father’s 
death.  In June 2001, Guaranty Title Company issued a commitment for title insurance 
and stated that record title was wholly vested in Ms. May.  Ms. May conveyed the 
property to the O’Connors by warranty deed on July 3, 2001 without reserving any of 
the minerals.  The O’Connors leased the minerals to Land Access in August 2004.  
After being informed that she was part-owner of the property, Roller executed an oil, 
gas and mineral lease with Burlington Resources in January 2008.

The O’Connors filed a trespass to try title suit against Roller, claiming title to the 
property by adverse possession based on the five-year limitations provision in Section 
16.025 of the Texas Civil Practice and Remedies Code.  The trial court granted the 
O’Connor’s motion for summary judgment, finding as a matter of law that the O’Connors 
owned the entirety of the surface and minerals by virtue of a deed from Ms. May and by 
adverse possession.

On appeal, Roller first argued that the O’Connors began adversely possessing the 
property less than five years prior to the date of the lawsuit.  Roller relied on a 2002 
property tax receipt that listed a different address as the O’Connors mailing address.  
The court of appeals, however, stated that a tax receipt only establishes what a taxing 
authority had in its records and does not present a fact issue as to where a party is 
actually living.  Alternatively, Roller argued that the actions of Guaranty Title Company 
prevented her from learning of her interest in the property and tolled the five-year period 
for adverse possession.  The court of appeals, however, cited Texas law for the 
proposition that a record titleholder’s ignorance of what it owns does not affect the 
running of limitations.  To avoid this rule, Roller then argued that the title company’s 
statement regarding title was tantamount to fraudulent concealment, which is an 
equitable defense to limitations that estops the concealer from relying on the statute of 
limitations.  Roller, however, could not show that the O’Connors, the party to the lawsuit, 
concealed any information from her.  Accordingly, the court of appeals affirmed the trial 
court’s judgment in favor of the O’Connors.

Despite clearly holding that Roller did not own any interest in either the surface or the 
minerals, the court of appeals did not discuss severance or distinguish adverse 
possession of the surface estate from adverse possession of the mineral estate.
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III. LEASING ISSUES AND DISPUTES REGARDING LEASE OPERATIONS

1. Ramsey v. Grizzle, 313 S.W.3d 498 (Tex. App.—Texarkana 2010, no pet.)

Ramsey acquired a mineral interest in property subject to an existing oil and gas lease.  
Grizzle owned the leasehold estate.  After a well maintaining the lease obtained only 
intermittent production, both parties file declaratory judgment actions regarding the 
existence or termination of the lease.  Ramsey argued that the lease terminated based 
on the continuous operations clause because there had been no production for more 
than 90 consecutive days.  The trial court disagreed and entered a declaratory judgment 
that Grizzle’s lease was valid.

On appeal, Ramsey argued that Grizzle lacked standing to assert a declaratory 
judgment action because the only proper cause of action was trespass to try title.  
Because an oil and gas lease is a conveyance of real property, the parties place title at 
issue when they litigate the existence or termination of a lease.  It is well settled that a 
trespass to try title claim is the exclusive method in Texas for adjudicating disputed 
claims of title to real property.  In a prior case, the San Antonio court of appeals pointed 
out that in cessation of operations cases, title to the leasehold, not construction of the 
lease terms, is the ultimate issue.  Accordingly, the court of appeals held that the proper 
cause of action in this case was trespass to try title, not a claim for declaratory 
judgment.

Although each party sought declaratory judgments, the court of appeals chose to 
analyze the case “as a trespass to try title case regardless of the form or classification 
of the suit by the parties.”  To recover based on a trespass to try title action, the plaintiff 
must show: (1) title through a regular chain of conveyance from the sovereign; (2)
superior title out of a common source: (3) title by limitations; or (4) title by way of prior 
possession that has not been abandoned.  Ramsey argued that Grizzle did not prove 
any ownership of the property in question at trial.  The court of appeals noted that while 
Grizzle did not establish title as part of his declaratory judgment claim, Ramsey stated 
on the record that Grizzle at one time had a “rightful” lease on the property.  In essence, 
title was not a disputed issue and all parties assumed that Grizzle’s lease was at one 
time valid.  Accordingly, the court of appeals held that the record sufficiently established 
that Grizzle held title to the minerals.

The court of appeals also found that Ramsey had the burden of proving that the lease 
terminated for Grizzle’s failure to maintain operations.  The term “operations” is defined 
as work done on the ground, not merely obtaining drilling permits and performing “other 
preparatory work.”  Ramsey provided the following evidence: (1) RRC filings showing 
that the well produced 73 barrels in July 2003, but not any other month; (2) records 
showing that no electricity was used on the property from July through September 2003; 
and (3) the well pumper’s testimony that the well was down on June 30, 2003, there 
was no production in July, and there were no charges for pumping the well.  Grizzle 
presented evidence of a purchase of oil from the well in July 2003.  Given this evidence, 
the court of appeals found that the jury could have reasonably concluded that Grizzle 
showed some evidence of production during this time period from May 1, 2003 through 
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September 30, 2003.  For another time period at issue, Ramsey presented the following 
evidence: (1) RRC filings that showed Grizzle did not produce any oil out of the well; 
and (2) records indicating that Grizzle did not use any electricity at the well from May 1, 
2006 through June 29, 2006.  Grizzle testified that the well was down at times in 2006, 
but that he never abandoned the well and was “out there working on it.”  Grizzle also 
provided evidence that he spent $40,000.00 putting pipe and rods on the well.  Based 
on the evidence, the court of appeals found that the jury could have reasonably 
concluded that operations continued during this time period.  Accordingly, the trial court 
properly concluded that Grizzle’s lease was valid and existing.

This case clearly requires a party arguing lease termination based on the continuous 
operations clause to bring a claim for trespass to try title.  Given that the lessor had the 
burden of proving that the lease was invalid, and given the relatively weak rebuttal 
evidence brought by the lessee, this case strengthens the position of defendant lessees 
in avoiding lease termination due to allegations of cessation of production.

2. McCammon v. Ischy,  No. 03-06-00707-CV, 2010 Tex. App. LEXIS 3642 (Tex. 
App.—Austin May 12, 2010, pet. filed)

In this case, the court considered whether a prior lessee put forth sufficient evidence to 
prevail on a claim for trespass to try title.  Ischy acquired the working interest in a lease 
that included producing tracts and non-producing tracts.  McCammon later leased one 
of the non-producing tracts he believed to be open and obtained a drilling permit and 
title opinion.  Despite being informed that he needed a release of acreage or affidavit of 
non-production, McCammon drilled a producing well on his leased premises. The trial 
court ruled in favor of Ischy on his trespass to try title claim.  Because the jury found that 
McCammon acted in bad faith, McCammon was ordered to turn over operations, 
equipment and funds in suspense.

On appeal, McCammon argued that Ischy failed to establish superior title out of a 
common source and prove title by prior possession that was not abandoned.  Regarding 
the requirement to prove superior title out of a common source, Ischy did not provide 
evidence proving his chain of title but instead relied on testimony the attorney who 
examined title for McCammon.  The court held that testimonial evidence did not satisfy 
Ischy’s burden of proving superior title from a common source, which required strict 
proof based on records and documents.  

Regarding prior possession, McCammon argued that Ischy did not have possession of 
the tract McCammon leased because possession of the minerals required drilling and 
production.  To support his argument, McCammon cited authority for the proposition 
that drilling and production are necessary to prove title to a severed mineral estate by 
adverse possession.  Because neither of Ischy’s producing wells was located on the 
tract leased by McCammon, the court held that Ischy did not put forth any evidence of 
possession of the minerals.  The court reversed the judgment of the trial court and 
rendered judgment that the Ischy take nothing and that McCammon have title in the 
tract he leased.
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Although the opinion is not entirely clear, the court of appeals appeared to adopt 
McCammon’s argument that possession of the minerals requires drilling and production.  
The significance of this case, however, lies in the harsh result for plaintiffs in trespass to 
try title actions (here, Ischy).  Simply because Ischy did not provide documentary 
evidence of his chain of title, McCammon acquired title to a tract under lease to Ischy 
and all equipment, improvements, and the proceeds of production.

3. City of Alvin v. Zindle, No. 14-08-00458-CV, 2009 Tex. App. LEXIS 9304 (Tex.
App.—Houston [14th Dist.] Dec. 8, 2009, pet. denied) (mem. op.)

Zindle’s predecessor in interest had entered into an oil and gas lease reserving a 1/8
royalty interest.  After acquiring the lessor’s interest, Zindle owned the royalty 
reservation and a reversionary interest in the minerals.  Subsequently, Zindle fell into 
delinquency on property taxes assessed against the surface of the leased tract but 
continued to pay taxes on the reserved royalty interest.  The City of Alvin (the “City”) 
foreclosed on its tax lien on Zindle’s property.  The City and Zindle disputed whether the 
City also owned the mineral estate on the subject property following foreclosure.  

The court of appeals stated that although the mineral estate had been severed from the 
surface estate by virtue of the oil and gas lease entered into by Zindle’s predecessor in 
interest, Zindle’s fractional royalty interest and a possibility of reverter were not severed 
from Zindle’s interest in the surface estate by virtue of the lease.

Regarding Zindle’s royalty interest, the court noted that a taxing authority cannot 
foreclose on a mineral interest owned by a surface owner unless the surface and the 
minerals have been taxed together and both are delinquent.  The court then recited the 
basic taxation principle that the owner of an estate may choose to pay the required 
taxes on one portion of an estate while remaining delinquent with respect to another 
portion of the same estate.  Zindle’s royalty interest was taxed separately from the 
surface estate, and Zindle was not delinquent in paying taxes on his royalty interest.  
Accordingly, Zindle’s royalty interest was not subject to foreclosure by the City.  

In contrast, the court of appeals found that Zindle’s reversionary interest was a non-
taxable real property interest.  Thus, the reversionary interest remained unsevered from 
the surface estate and was subject to City’s foreclosure.

This case stands for the proposition that an oil and gas lease, while creating separate 
real property interests in a lessor and lessee, does not sever the lessor’s royalty interest 
or possibility of reverter from the lessor’s interest in the surface estate.  Thus, the 
lessor’s possibility of reverter will be subject to a foreclosure of the surface interest.  The 
royalty interest, however, is not subject to foreclosure if it is taxed separately from the 
surface and the lessor is not delinquent on the royalty taxes.


